STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN

AND FAM LY SERVI CES,
Petiti oner,

VS. Case No. 99-3451

HAPPY DAYS DAY CARE

Respondent .
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RECOMMVENDED CORDER

Noti ce was provided and on February 17, 2000, a fornma
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes. The hearing location was the Cty Hall, 151 Sout heast
Gsceol a Avenue, Ccala, Florida. The hearing was conducted by
Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Ralph McMirphy, Esquire
Departnent of Children
and Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785-8158

For Respondent: Edward L. Scott, Esquire
409 Sout heast Fort King Street
Ccal a, Florida 34471-2239

STATEMENT OF THE | SSUE

Shoul d the Departnent of Children and Fam |y Services, (the

Departnent), inpose discipline against the |license of Happy Days



Day Care owned by Carnen Smth upon grounds set forth in the
Adm ni strative Conplaint dated July 15, 19997

PRELI M NARY STATEMENT

Carmen Smith contested the adm nistrative conpl ai nt by
requesting a hearing in accordance with Chapter 120, Florida
Statutes. The Departnent referred the case to the Division of
Adm ni strative Hearings to conduct a hearing to resolve disputed
facts. Section 120.57(1), Florida Statutes. Follow ng one
conti nuance the case was heard on the aforenentioned date.

The Departnent presented Karen Merton, Mchelle Parr, Marsha
Carpenter and Maria Vazquez as its witnesses. The Departnent's
Conposi te Exhibit nunbered 1 and Exhibits nunbered 2 through 7
were admtted as evidence. Carnmen Smith testified and presented
Lynn- Anne Morin and Patricia Mann as her w tnesses. Carnen
Smth's Exhibit's nunbered 3, 4, and 7A through 7MM were adm tted
as evidence. Ruling was reserved on the adm ssion of Carnen
Smth's Exhibit nunbered 6, pending review by the Departnent's
counsel. Carnmen Smith's Exhibit nunbered 6 is admtted.

A hearing transcript was filed on March 28, 2000. When the
heari ng concluded the parties were inforned that proposed
recommended orders could be filed 20 days fromthe filing of the
transcript, which made the due date for filing April 17, 2000.
The Departnent noved to extend the time for filing proposed

recommended orders to April 27, 2000. That notion was unopposed.



The parties were orally infornmed that proposed recommended orders
could be filed by April 27, 2000. By their agreenment to extend
the deadline for filing proposed recommended orders beyond 10
days after the filing of the hearing transcript, the parties have
wai ved the necessity to enter the recommended order within 30
days after the hearing transcript was filed. Section 28-106. 216,
Fl orida Adm nistrative Code. Proposed recommended orders tinely
filed by the parties have been consi dered.

FI NDI NGS OF FACT

Li censure

1. Carnen Lanb Howard Smith owns a child care facility
(facility) in Ccala, Florida. The Departnment |icenses that
facility according to Sections 402. 301 through 402.319, Florida
Statutes. The facility is known as Happy Days Day Care.

Food Servi ces

2. The facility provides child care around the cl ock.

3. The children are normally served dinner at the facility
until 8:00 p.m each day. Until 7:30 a.m the foll ow ng norning
no other food is served to the children. Notw thstanding the
policy not to provide food after 8:00 p.m, a child who is
brought to the facility will be fed after 8:00 p. m when that
child has not eaten and is in distress. Odinarily a parent
leaving a child with the facility after dinner tinme would be
expected to feed the child before the child was left with the

facility.



4. The food schedule at the facility has posted that there
are "no exceptions"” to the policy not to provide food beyond 8:00
p. M

5. As an exanple of the exception concerning not providing
food after 8:00 p.m, if a child has been to a doctor's
appoi ntnent or cone fromthe hospital or the like, that child
woul d be fed after 8:00 p.m Another exanple is that if the
child had been receiving Gatorade before comng to the facility,
and Gatorade is available, the child is provided Gatorade by the
facility.

6. Children kept at the facility at night retire for bed
between 8:45 p.m and 9:00 p. m

7. Children are provided water before retiring for the
eveni ng.

8. During July 1999 approximately 35 children were staying
at the facility after 9:00 p.m After 10:00 p.m 22 to 26
children were cared for at the facility. After m dnight
approximately six children remained at the facility. The
chil dren who remai ned overni ght were children of parents who
wor ked between 11: 00 p.m and 7:00 a. m

9. Infants who are cared for in the facility receive a
snack between breakfast and lunch. Children of other ages

recei ve a snack between | unch and di nner.



Hiring Practices

10. Persons who are hired by the facility to care for
children are referred to as teachers.

11. At times relevant to the inquiry, before a teacher was
hired, Patricia Mann as Director of Happy Days Day Care, would
interview the prospective enployee. M. Minn woul d send the
prospective enployee to be fingerprinted. The prospective
enpl oyee woul d be sent to the local police station to get an |.D.
and to have the | ocal police departnent performa check to see if
that person has a crimnal history. The information obtained by
t hose persons concerning their background woul d be brought back
to Ms. Mann to be placed in an individual file for the enpl oyee.
Enpl oyee files were maintained by the facility at tinmes rel evant
to the inquiry.

12. Ms. Mann al so rem nded prospective enpl oyees of the
need to receive tuberculosis (TB) tests.

13. Ms. Smth, the facility owner, reviewed applications
for enploynment during the tinme in question, paying particul ar
attention to the experience that the applicants had in child
care.

14. Marsha Carpenter works for the Departnent as a Fam |y
Services Counselor. Additionally, M. Carpenter has
responsibility for licensing child care facilities. In that
capacity she inspects facilities to determ ne conpliance with

| i censi ng standards.



15. On May 27, 1999, Ms. Carpenter reviewed enpl oyee files
at the facility to determne conpliance with background screening
and ot her requirenents which enployees nust neet to work in the
facility. She discovered that a nunber of enployees did not have
t he background screening conplete. Having identified this
i nadequacy, the facility was provided 14 days' notice to correct
the deficiencies. Patricia Mann signed the inspection checkli st
that noted these deficiencies. M. Mnn's signature was provided
on the date the inspection took place.

16. More than 14 days passed before re-inspection. The re-
i nspection was conducted on June 24, 1999. Upon re-inspection it
was determ ned that not all the deficiencies observed on May 27,
1999, had been corrected. Petitioner's Exhibit nunbered 6
admtted into evidence lists the enployees and the conti nuing
itens of non-conpliance that had existed on May 27, 1999 and
June 24, 1999. The mssing itens related to background
screening, |local |aw enforcenent checks, TB test results, and
enpl oynment history. M. Patricia Mann was nade aware of these
findings and provided a copy of the continuing deficiencies in
relation to the areas of concern.

17. The previously nentioned enpl oyees cared for children
at the facility without conpleting required background screening

and obtaining TB tests.



18. Notw thstanding the expectation by Ms. Mann that those
enpl oyees would conply with the legal conditions prerequisite to
their enploynent, this was not done.

Boyfriend Visits

19. Sone nenbers of the night tine staff at the facility
allowed their boyfriends to visit while the staff was on duty to
supervise children. The admnistration at the facility
repri manded the staff for this m sconduct. M. Smth pronptly
met with the staff follow ng discovery of the problem and
conducted a staff nmeeting. M. Smth prepared a docunent
addressed "To All Staff" rem nding staff that the facility had a
policy that states, "if you don't work there, you can't visit
t here unl ess you have children there. |If you are not a parent,
or a worker or you don’t have any busi ness there, you don't have
any business being there." Beyond the neeting Ms. Smth has not
been informed that the problemof night tinme visits by boyfriends
persi sts.

| nappropriate Discipline

20. It had been reported that Rogenia Thomas, who cared for
children fromages 6 to 13 years at the facility, slapped a child
in the face and pinched another child. No other adult was
present when these events were alleged to have transpired.

Ms. Thomas denied the incidents in conversation wth M. Mann.
Nonet hel ess, Ms. Mann suspended the enpl oyee for three days as

evidenced in an enpl oyee warning report dated June 8, 1999.



Petitioner's Exhibit nunbered 7. That report reflects that

Ms. Thomas was told that if the incident happened again she woul d
be termnated. At the tine Ms. Thomas was on probati on,
according to the report. Follow ng the three-day suspension

Ms. Thomas was not allowed full-tinme contact wwth children; she
only had contact with children at tinmes when other teachers took
breaks. That contact was with children age six weeks through
five years. Later, for reasons that are unexplained in the
record, Ms. Thomas was term nated.

21. Viola Rayamwas a teacher at the facility who cared for
children six weeks through 13 years old. Conplaints were nade
that Ms. Rayam had cursed a child in her charge. M. Rayamin
conversation wwth Ms. Mann denied the incident. The record does
not reveal that the alleged incident was observed by anyone ot her
than the child. M. Rayam was suspended for a week and a hal f
based upon the accusations. After the incident that led to the
one and a half week suspension Ms. Rayamwas allowed to care for
children six weeks to five years old. M. Smth term nated
Ms. Rayam from enpl oynent at the facility for an unrel ated
matter.

22. Although Ms. Thomas and Ms. Rayham deni ed the
al | egations concerning m sconduct, the admnistrators in the
facility inposed in-house discipline to assuage any concerns

whi ch the Departnent had about the alleged m sconduct.



23. None of the children alleged to have been victim zed by
the conduct attributed to Ms. Thomas and Ms. Rayamtestified at
heari ng.

24. 1t was not proven that the alleged acts of m sconduct
by Ms. Thomas and Ms. Rayam t ook pl ace.

25. Karen Merton works for the Departnent as a Famly
Services Counselor in the adoption unit. Sonetinme around
June 10, or 11, 1999, she visited the facility. It was a hot
day. While outside Ms. Merton observed a facility staff nenber
sendi ng sone children to what the staff nenber called "tinme-out."
These children were being sent fromthe shade afforded by the
facility building to sit in the sun for "tine-out." There were
three or four children involved. One was a blond-haired, fair-
skinned little girl whom Ms. Merton estimated to be a first or
second grader. By the tine Ms. Merton departed the scene, the
little girl had been standing in the sun for approxinmately 15
m nutes. Before Ms. Merton left the facility she rem nded a
person |ocated at the front of the facility that the little girl
had been outside in the sun for about 15 mnutes. That person
wal ked out si de observed the child and stated "Oh," remarking that
this person knew the child. The person at the front of the
facility where Ms. Merton had signed in then returned to her
station in the facility wthout taking action concerning the

l[ittle girl's circunmstance. M. Merton then left the facility.



CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

27. The Departnent bears the burden to prove by clear and
convi ncing evidence the allegations in the Adm nistrative
Conpl aint directed to Carnen Smth as owner of Happy Days Day
Care.Y See also Section 120.57(1)(j), Florida Statutes.

28. Paragraph 2 of the admnistrative conplaint states the
fol | ow ng:

Happy Days Child Care has viol ated sec.
402.305(8), Fla. Stat. And Rul e 65C-22. 005,
F.AC by failing to provide nutritious neals
and snacks of a quality and quantity to neet
the nutritional needs of the children inits
care. This is particularly true wth regard
to children at night, as no neals or even
snacks are provi ded between about 8:00 p. m
and 7:30 a.m, regardless of when children
are left after the facility's cutoff on food
about 8:00 p. m

29. Section 402.305(8), Florida Statutes:

NUTRI TI ONAL PRACTI CES. -- M ni num st andar ds
shall include requirenents for the provision
of neals or snacks of a quality and quantity
to assure that the nutritional needs of the
child are net.

30. In pertinent part Rule 65C 22.005, Florida
Adm ni strative Code, states:

Food and nutrition
(1) Nutrition.

10



(a) If afacility chooses to supply food,
they shall provide nutritious neals and
snacks of a quantity and quality to neet the
daily nutritional needs of the children.

(b) If afacility chooses not to provide
meal s and snacks, arrangenents nust be nade
with the custodial parent or |egal guardian
to provide nutritional food for the child.

(c) If a special diet is required for a
child by a physician, a copy of the
physician's order, a copy of the diet, and a
sanple neal plan for the special diet shal
be maintained in the child' s facility file.

(d) Meal and snack nenus shall be pl anned,
written, and posted at the begi nning of each
week. Menus shall be dated and posted in the
food service area and in a conspi cuous pl ace
accessible to parents. Any nmenu substitution
shall be noted on the nenu.

(3) Food Service.
(a) Children shall be individually fed or

supervi sed at feeding and offered food
appropriate for their ages.

31. The facts found do not establish violations of Section
402.305(8), Florida Statutes, and Rule 65C-22.005, Florida
Adm ni strati ve Code.
32. Paragraphs 3 and 4 of the Adm nistrative Conpl aint
state the foll ow ng:
3. Staff at the facility have subjected
children to inappropriate and non-
constructive discipline in violation of sec.
402.305(12), Fla. Stat. And 65C-22.001(8),

F.A. C. Inappropriate discipline has
i ncl uded:

11



33.

a. cursing and shouting at children;
b. pinching children;

c. Striking furniture and equi pnent with a
plastic bat in an intimdating manner;

d. making children stand in the hot sun for
ext ended peri ods;

e. making children stand with their arns
outstretched or over their heads for extended
peri ods; and

e. punishing children for accidents in
toileting.

4. Al though the owner and director were
aware that staff nmenbers had cursed and
shouted at children and pinched children, the
staff nmenbers involved were transferred from
supervi sing the school age children who can
speak up for thensel ves to supervising
infants and toddl ers who cannot speak up if
abused or negl ect ed.

Section 402.305(12), Florida Statutes, states:
(12) CHI LD DI SCI PLI NE. - -

(a) M ninmm standards for child discipline
practices shall ensure that age-appropriate,
constructive disciplinary practices are used
for children in care. Such standards shal

include at least the follow ng requirenents:

1. Children shall not be subjected to
di scipline which is severe, humliating, or
frightening.

2. Discipline shall not be associated with
food, rest, or toileting.

3. Spanking or any other form of physical
puni shment i s prohibited.

(b) Prior to adm ssion of a child to a child
care facility, the facility shall notify the
parents in witing of the disciplinary
practices used by the facility.

12



34. Rule 65C22.001 (8), Florida Adm nistrative Code,

states the foll ow ng:
Child D scipline.
(a) Verification that the child care
facility has provided, in witing, the
disciplinary practices used by the facility
shal |l be docunented on the enrollnment form
wi th signature of the custodial parent or
| egal guardi an.
(b) Each staff nenber of the child care
facility nmust comply with the facility's
written disciplinary practices.
(c) A copy of the facility's current witten
di sciplinary practices nust be available to
the licensing authority to review for
conpliance wwth s. 402.305(12), F.S.

35. It has not been shown that enployees at the facility
cursed and shouted at children or pinched children, such that
Ms. Smth would be responsible as alleged in paragraph 3 at 3. a.
and 3.b. The discipline inposed by the facility upon the
suspi ci on that enpl oyees had engaged in m sconduct does not prove
the m sconduct. No other proof was presented to show that the
enpl oyees vi ol ated Section 402.305(12), Florida Statutes. Nor
has proof been shown that a violation occurred in relation to
Rul e 65C-22.001(8), Florida Adm nistrative Code, concerning
inposition of discipline in relation to the allegations nmade
about cursing and shouting at children and pinching children.

36. As alleged in paragraph 3.d., it was inappropriate

discipline to | eave the children in the hot sun for "tinme-out,"

13



especially the one child who was left there for an extensive
period of tinme. Section 402.305(12)(a)1l, Florida Statutes.

37. No other facts were proven concerning the all eged
violations in paragraph 3, at 3.c. and 3.e.

38. The allegations in paragraph 4 of the adm nistrative
conplaint do not formthe basis for inposing discipline in
association with Section 402.305(12), Florida Statutes, and Rule
65C-22. 001(8), Florida Adm nistrative Code.

39. Paragraph 5 of the Adm nistrative Conplaint states the
fol | ow ng:

At night, staff nmenbers have allowed their
boyfri ends, who have not been subject to a
background check, to enter and visit then

whil e they were supposed to be supervising
chi | dren.

40. Paragraph 6 of the Adm nistrative Conplaint states the
fol | ow ng:

Staff were sleeping at nights, or otherw se
unavai l abl e or unable to provide the required
supervision for children and access for
parents. Parents must be all owed access in
person and by tel ephone to a facility at al
times a facility is in operation or their
children are in care. Rule 65C 22.011(9),
F.A C

41. Rule 65C 22.001(9), Florida Adm nistrative Code,
st at es:

(9) Access. A child care facility mnust
provi de the custodial parent or |egal
guardi an access, in person and by tel ephone,
to the child care facility during the

facility's normal hours of operation or
during the tinme the child is in care.

14



42. No proof was offered concerning staff sleeping at
night. Staff nenbers were otherw se unavail able or unable to
provi de required supervision for children in the facility while
visiting their boyfriends. However, failure to supervise is not
addressed in Rule 65C 22.001(9), Florida Adm nistrative Code. No
proof was presented on | ack of access to parents.

43. Paragraph 7 of the Adm nistrative Conplaint states the
fol | ow ng:

New staff nmenbers were allowed to continue
working with children even though they had
not conpl eted the background screening

requi renents of Chapter 435, Fla. Stat. in a
tinmely fashion as required by ss. 402.305(2).
In addition, such required checks as

enpl oynent history and | ocal |aw enforcenent
checks were not conpleted. Enployees were
al so allowed to work wi thout conpleting the
tubercul osis and health checks. As a result
of a conplaint, Marsha Carpenter of
Departnment's staff went to the facility on
May 27, 1999 and revi ewed enpl oyee records.

Numer ous defi ci enci es were found whi ch had
not been corrected on a follow up inspection
on June 24, 1999.

44. In pertinent part Section 402.305(2), Florida Statutes,
states:

PERSONNEL. - - M ni mum st andards for child care
personnel shall include m ninmumrequirenents
as to:

(a) Good noral character based upon
screening. This screening shall be conducted
as provided in Chapter 435, using the |level 2
standards for screening set forth in that
chapter.

15



(e) Periodic health exam nations.

45, Section 435.04(1), Florida Statutes, describes Level |
screeni ng standards where it states:

Al l enpl oyees in positions designated by | aw
as positions of trust or responsibility shal
be required to undergo security background

i nvestigations as a condition of enploynent
and continued enploynent. For the purposes
of this subsection, security background

i nvestigations shall include, but not be
limted to, enploynent history checks,
fingerprinting for all purposes and checks in
this subsection, statewi de crimnal and
juvenil e records checks through the Florida
Depart ment of Law Enforcenent, and federa
crimnal records checks through the Federa
Bureau of Investigation, and may i ncl ude

| ocal crimnal records checks through |ocal

| aw enf orcenent agenci es.

46. Personnel within the facility were allowed to care for
children wi thout conplying with necessary background screening.
Additionally, TB test results were not obtained. These
oversights were discovered on May 27, 1999. Ms. Mann was
i nformed concerning the problemareas. Wen a re-inspection was
conducted at the facility on June 24, 1999, problens stil
exi st ed concerni ng background screening and TB tests.

47. For the violations in relation to paragraphs 3 and 7
Wi thin the Adm nistrative Conplaint, the Iicense held by
Ms. Smith is subject to discipline. That discipline is in
accordance with opportunities set forth in Section 402.310(1)(a),
Fl orida Statutes, which states:

The departnent or local |icensing agency nmay

deny, suspend, or revoke a |icense or inpose
an admnistrative fine not to exceed $100 per

16



vi ol ation, per day, for the violation of any
provi sion of ss. 402.301-402. 319 or rules
adopt ed thereunder. However, where the
vi ol ation could or does cause death or
serious harm the departnent or |ocal
| i censi ng agency may i npose an adm nistrative
fine, not to exceed $500 per violation per
day.
48. Standards for the inposition of the discipline are set

forth in Section 402.310(1)(b), Florida Statutes, which states:
(b) In determning the appropriate
di sciplinary action to be taken for a
violation as provided in paragraph (a), the
follow ng factors shall be consi dered:
1. The severity of the violation, including
the probability that death or serious harmto
the health or safety of any person wll
result or has resulted, the severity of the
actual or potential harm and the extent to
whi ch the provisions of this part have been
vi ol at ed.

2. Actions taken by the |icensee to correct
the violation or to renmedy conpl aints.

3. Any previous violations of the |licensee.

49. No evidence was presented concerning attenpts at
corrections for leaving the children in the sun as a neans of
di scipline. Corrections were not tinely made concerning
background screeni ng and heal th exam nati ons.

50. As identified at the hearing the facility owner had
been fined $500.00 for the event in which the child was playing
unsupervised in a ditch near the facility nentioned in paragraph
1 of the Adm nistrative Conplaint. |In another case discussed at
hearing, a child being transported in a van, operated by a staff

menber at the facility was left unattended, exited the van and
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was found at a restaurant. The van was undergoi ng shop repairs
at the tinme. For this violation an $1,100. 00 admi nistrative fine
was i nposed.

51. For the violation described in paragraph 3.d. of the
Adm ni strative Conplaint, a $500.00 adm nistrative fine is
warranted given the potential serious harmfor the one little
girl left in the sun for an extended period of tinme and in view
of the past history of violations.

52. For the violations described in paragraph 7 of the
Adm ni strative Conplaint, given the serious nature of those
vi ol ations and the past violations, a one-nonth |icense
suspension i s warranted.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons of
| aw reached, it is

RECOMVENDED

That a final order be entered which inposes a $500. 00
adm nistrative fine for the violations in paragraph 3.d. and
i nposes a one-nonth suspension for the violations in paragraph 7,
and dism sses the remaining alleged violations in the

adm ni strative conpl aint.
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DONE AND ENTERED this 22nd day of My, 2000, in Tall ahassee,

Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 22nd day of May, 2000.

ENDNOTE

1/ Paragraph 1 to the adm nistrative conplaint accusing the
owner of violating Rule 65C 22.001(4) and (5), Florida

Adm ni strative Code,

for failure to supervise a child who was

found in the ditch outside the facility was effectively di sm ssed

during the hearing.

The basis for dismssal was the realization

that this conplaint had been resolved through the inposition of a

$500 admi nistrative fine.

COPI ES FURNI SHED

Ral ph McMur phy, Esquire
Departnent of Children

and Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785-8158

Edward L. Scott, Esquire
409 Sout heast Fort King Street
Ccala, Florida 34471-2239

Virginia Daire, Agency Cerk
Departnent of Children
and Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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Josi e Tomayo, General Counse
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
wll issue the final order in this case.
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